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Trustee/Beneficiary Income
With Trusts that are income earning, a very important issue is how to allocate income from an accounting point of view.  The income can be designated Trustee income (tax rate 33%) or beneficiary income (tax rate is the marginal tax rate of the particular beneficiary).  So there is clearly a tax quantum implication.  However there can also be a significant long term implication if income is allocated as beneficiary rather than trustee income.  With most Government means testing (e.g. widows benefit, rest home subsidies, potential National superannuation testing) income from a trust which is designated beneficiary income is considered to be personal income from a means testing point of view.  If it is allocated as trustee income then it is likely to be excluded from any means testing equation.  Hence the importance of the decision on how to allocate income in the year that it is earned.  A trade off may have to be made between immediate tax benefit and long term potential benefit.

Rest Home Subsidy Thresholds

Single Person

200,000.00 assets (including home)

Couple


  95,000.00 combined assets (excluding home)

Trust assets fall outside the equation. Debt owed to a person by a Trust falls inside the equation.
As well as an asset test Government means testing involves an income test.  It can be important how trust income is treated - whether as repayment of loan, capital distribution or income allocation.
Leaving assets by will to a trust rather than to an individual person.

Many people would prefer to receive their inheritance via a trust rather than have it sitting in their own name and subsequently embarking on a gifting programme to get the asset into trust. 

Speak to your parents about a clause along the following lines in their wills:
If my Trustees determine in their sole discretion that it is in the best interests of any of my children they may with the written consent of such child pay the whole or part of the share or interest of that child to the Trustees of a trust of which that child is a beneficiary or his or her children are beneficiaries and receipt by the trustees of such trust shall be a full discharge to my Trustees. 
Education Trusts

An education trust is a special purpose trust providing solely for education of beneficiaries e.g. children and grandchildren. A normal discretionary family trust can achieve the same result i.e. fund the education of beneficiaries. 

The advantage of an education trust is that any funds settled on the trust are exempt from gift duty.

The disadvantage is that all distributions must be exclusively for education purposes.

Donations

If you are making donations to a charity, the most tax-effective way is to pay via the trust (providing charities are specified within the classes of beneficiaries). 

Occupation of Trust Property
It is acceptable for the trustees of a trust to allow certain beneficiaries to occupy a trust property (usually on the basis that they pay outgoings and maintain the property in lieu of rent) and generally this does not trigger a taxable “notional rent” situation. 
The trustee decision should be minuted.
Mortgage repayments of capital

Often a trust has a mortgage loan where interest and principal are being repaid by not the trust but the beneficiaries of the trust.  In these circumstances the capital repayments are viewed as being funded by advances from the beneficiaries.  Such advances should be forgiven as part of the gifting program.  Hence it is necessary to keep a track on capital repayments vis a vis the gifting program.

“To Trust or Not to Trust”

This is a very good booklet explaining in easy language how family trusts work. It has been compiled by NZ Law, the association of lawyers to which Daniel Overton & Goulding belongs. If you do not have a copy and would like one please phone our office on 622 2222 or email amy@doglaw.co.nz
     Daniel Overton & Goulding.
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